

Ft: orn • 


6890 


fi.C .v- 2 t)r a ■ l9f7 ^ m R7J IW " J a< ?/ - ± l,c 

c* p cAj r, 4‘' 1 u -S-- ; |0 ‘> ?c *' Cl< ,jxs 

Solly Appellate Scpod Thursday, June21,2 e9 ° 
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tity of a controlled subuance. 

AFFIRMED. 
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OPINION 


FARRIS, Circuit Judge: 


The facts of this case are set forth In our previous opinion. 
United Stases v. Zolin . 809 P.2d Mil (9lh dr. 1987), otfd in 
part end vacated In part, 109 S.Ci. 2619 (1989). Wt now 

resolve whether tapes of two meetings of the Mitsioe Ccrpo- 


nte Category Sortcut project art admissible under the crime- 
fraud exception to the attorney-client privilege in light of the 
Supreme Court’s ruling in United States v. Zolin. 109 S.CX 
2619 (1989). Wt bold that the upcs axe admissible. • 

“To invoke the {crime-fraud] exception successfully the 
party sea. rir»g disclosure... must make out a prims facie case 
that the attorney was retained in order to promote intended 
or continuing criminal or fraudulent activity.” United States 
v. Hodse & Zwtif. 648 F-2d 1647,1353,1354 (9th Cir. 1977). 
The Government has presented the following evidence of 
intended Illegality: (1) Agent Peterscll’s Supplemental Decla¬ 
ration of March 8, 1985, (2) PeterseiTs Supplemental Decla¬ 
ration of March 15, 1985, and (3) partial transcripts of the 
tapes themselves. 1 

In our first Zolin opinion we examined only the indepen¬ 
dent evidence presented—items one and two above—and 
held that “while not altogether insubstantial, [this evidence] 

Is not sufficient to make out the requisite prima facie showing 
of intended illegality/" 809 F.2d at 1419. In its decision, the 
Supreme Court held that 

evidence that is not "independent" of the contents of 
allegedly privileged communications—like the par¬ 
tial transcripts in this case—may be used not only in 
the pursuit of In camera review, but also may pro¬ 
vide the evidentiary basis for the ultimate showing 
that the crime-fraud exception applies. 

Zolin, 109 S.Ct. at 2632 n. 12. We must therefore examine the 
transcripts and determine whether they, along with the Inde¬ 
pendent evidence already reviewed, demonstrate sufficient 
evidence of intended illegality to establish that the tapes are 
within the crime-fraud exception. We hold that they do. 

- ' The partial transcripts demonstrate that ihe purpose of 
the MCCS project was to cover up past criminal wrong-doing. 
The MCCS project involved the discussion and planning for 
future frauds against the IRS, in violation of 18 U.S.C. {371. 

. See, e.f.. United Slates v. Carruth , 699 F.2d 1017, 1021 (9th. 1 . 
Cir, 1983), Ctrl . denied . 464 U.S. 1038 (1984). The figures 
involved in MCCS admit on the tapes that they are attempt¬ 
ing to confuse and defraud the U.S. Government. The pur¬ 
pose of the crime-fraud exception is to exclude such 
transactions from the protection of the attorney-client privi¬ 
lege. .• - • 

1 We therefore reject the district court’s holding that Ihe 
Government did not make out a case ofintended illegality. In 
light of the Supreme Court’s bolding that the tapes them¬ 
selves can be examined for proof that would establish the 
crime-fraud exception, the transcripts can be examined, and 
they appear to make out the Government’s case on intended 
illegality. On remand the district court should admit the 
MCCS tapes into evidence, subject lo any objections the par¬ 
ties might make at that lime/ 

REVERSED AND REMANDED. 


*Tb« inue ©f the pe lentitl 4I*e*iliiy ©f iht inntcfipti. mentioned by iht 
Supreme Cwn, ** 109 S.CX u 262a n.5, h nw properly before this 

court. Tht Onrrcb did noi nrve (hit iiwr in its ©rt|ln*l tppest, ind we will 
not consider il on s Uicr remind Srr Nitiion. bobbins, ft el. *. L/ruklOna 
JlydroHcc* SS4 F.2d 1538. t*47-4g (90i Or. 19S8). 

*Tbc Cover*meal tus ill© tilcopied 1© present ihe deelsrsilon of Ajem 
Philip Xuubd as evidence. but vt b«vt ilreidy denied lh« Govern meat 
permiul©* l© preecnt this dcdinnioo md will not consider it here. S*f 

hixrch 3 . ) 9 X 7 Odfr. 

















